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Texas Association of Broadcasters
1807 N. Lamar ¢ Suite 300 » Austin, Texas 78705
(512) 322-06044 « FAX (512) 322-0022
Ann Arnold, Executive Director
May 6, 1994
Mr. Roy Sewart
Chief, Mass Media Bureau
The Federal Communications Commission
1919 M Street NW
Washington D.C, 20554
Dear Mr, Stewart:

The Texas Association of Broadcasters (TAB) submits this letter in support of the petition of the Na-
tional Associstion of Broadcasters, filed on March 3, 1994, secking reconsideration and clarification of the
FCC's January 31, 1994, Policy Smtement on assessing forfeitures for EEO violations. The Policy Statement

7™ does more than merely give guidance regarding the amount of forfeiture to hand out when a violation bas been

found. It “also provides guidance on what situations may generaily lead to such a forfeiture,” Policy State-
ment, P6. Thus, the Policy Statement actually ets out a new definition of what constitutes an EEQ violation,

TAB is particularly concerned about two aspects of the Commission’s Policy Staternent. First, there is
the retroactive application of the forfeiturc guideiines 1o pending license renewal applications. Although licens-
¢es have been aware of the Commission’s emphasis on efforts since 1987, the Commission has nover expressed
a specific standard wheih would warrent a violation, In fact, the only criteria for evaluation expressed by the
Commission before the latest Policy Statement was in the 1987 Report and Order which cleacly stated thet
efforts wouid be only a part of the two-step evaluation of a licensee’s EEO compliance:

The first step will be t0 males an initial evajuation of a station's efforts based on the full range of infor-
mation available concerning its EEO record. This evaluation will examine the descriptions of the station’s
EEQ program and policies as submitted on its Form 396 program report, and EEO compiaints filed againet the
station or licensee, the composition of the station’s workforce as submitted on its Annual Employment Report,
the composition of the available labor force in the station’s area, and any other pertinent infortnation that may
be available concerning the station’s EEO activities.

Report and Order in MM Docket No. 85-350, 2 FCC Red. 3967, 3974 (1987) (emphasis added). Even
the second step was merely described as involving “requests that the licensee submit additional information to
the Cornmistion concerning the specific areas of its EEQ program that appear deficient.” No benchmarks were
detailed in the 1987 Report and Order or subsequenly.

The new Policy Statement apparently turns the Commission’s carefully developed EEO standerds upside
down by piacing unduec emphasis on efforts. The new Policy Statement establishes a $12,500 base fine for
failure to recruit so as to attract an undefined “adequate” pool of minority applicants, but only a $6,250 down-
ward adjustment for mecting the Commission’s own 50% of parity standard for either hiting or employment.
Licensees meeting the S0% of parity standard in both hiring and employment still can be subject to a short-term
renewal and/or reporting conditions, simply because they failed to attract an arbitrary number of minority
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applicants that the Commission now deems — scveral years after the fact and with no advance notice — 1o
constitute an “adcquate” pool.
) Giving retroactive application of the Policy Statcment to pending license renewals unfairly subjects

licensees to a vague, ex post facto standard. Until January 31, licensees had no inkling that they would be

~ subject to a fine for not attracting minority applicants for the 66% of their hires; the Commission’s previous
directive merely stated “If the initial evaluation indicates that a station’s efforts may have been less than satis-
factory, it will be subjected to a sccond-step investigation of those areas of responsibility where its efforts
appear deficient.” 2 FCC Red. at 3974 (emphasis added). Stations should not be penalized for not livingup to a
beachmark which did not exist during the license term.

Which raises the second point of concem for TAB: diminution of EEO results to merely a mitigating
fwator. Under the Policy Statement's “guidelines,” a station which hires or employs minorities even at 100% of
parity — twice the Commission’s stundurJ — merely receives a downward forfeiture adjustment of $6,250.
The station could still be fined at least $6,250 for not attracting an “adequate™ pool of minority applicants.
Moreover, the station could be sanctioned with a short-term renewal — it only receives a rebuttable presump-
tion for removal of the shost-term renewal — even though it is achieving equal employment opportunity at a
higher leve] than anticipated by the Commissiot.

The stated purpose of the Commission’s EEO requirements is “w cusure that licensces of broadcast
stations afford equal opportunity in employment.” See¢ Report and Order at 3967, The effect of the Policy
Statement is to punish licensees who have achieved that result simpiy because they have not gone through all
the new houps established by the Commission. Indeed, one of the stations fined under the naw Policy
Statement’s guidance had achieved 100% of parity in its hiring but had not maintained adequate records.

Granted. stations which have deficiencies in either results or efforts should be subject to further review
and, where appropriate sanctions. TAB does not suggest that stations should be allowed to have no EEO pro-
graun. Indeed, the Report and Order warned that the parity tests were intended to create neither quotas nor a
“sate harbor.” However, the Commission must recognize that results count at least as much as efforts. Funds-

¢ mental fairness demands that a station’s success in hiring minorities count at least as much as their wilying an
arbitrary number of applicants — a number with no relation to the percentage of minorities in the local
workforce of population.

- Moreover, there should be a downward adjustment for those licensees who have taken all reasonable —
or ¢even extraordinary — steps to attract minority applicants but still lisve been unable to do so. Otherwise,
stations which do their level best to comply with the Commission’s efforts requirements are penalized as much
as those who make no effort. And stations in areas with minority populations significantly less than 66% are
held to a standurd that may be unrealistic in spite of the very best efforts they can mount.

For these reasons, we usge the Commission to grant the reconsideration and clarification sought in

NAB's petition.
Respectfully,
Vpoite Eme?™ WZ%AW
Vesta Brandt Brad Streit Bill Buc
TAB President ~ TAB Vicc Presidont TAB Secretary '
K-NUZ/K-QUE Houston KLTV-TV Tyler KSEN Liberty
7lane Wallace ' Jeff Rosser I.R. Curtis
TAB Treasurer TAB Legisiative Chair TAB Past President
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In response to the Federal Communication Commissions’ request for comments from broadcasters on costs
associated with the FCC’s equal employment opportunity rules and guidelines, the Texas Association of
Broadcasters surveyed stations across the state about the costs of the administration and paperwork needed

to comply.

Radio and television broadcasters estimated the time spent by general managers and their staffs on EEO
paperwork and administrative tasks and calculated its dollar value. The stations did not include
information on the cost of legal services needed to assess compliance standards, recruitment costs such
as paying expenses for individuals brought from outside the market for interviews or routine FCC fees

or fines.

A representative sample of Texas 70 radio and 126 television stations indicates Texas broadcasters spend
more than $12 million in staff time on compliance with the EEO rules and paperwork.

One Texas radio station estimates its administrative and paperwork costs at $69,000 a year.
For major market radio stations the average estimated cost per station is $37,400.

Reports from television stations, particularly, and a number of the metropolitan market radio stations
indicate their costs would be even higher but for the resources available to many broadcasters at this level
from their corporate or group organizations and from the larger number of minorities available and wanting
to work in bigger markets.

stimated cost of EEO :

Metro market radio - $37,400 x 124 stations = $4.637.600
Large market radio - $31,200 x 169 stations = $5,272.800
Medium market radio - $6,300 x 169 stations = $1.064.700
Small market radio - $350 x 239 stations = $83.650

Television - $9,500 x 126 stations = $1,197.000

Total = $12.255.750
ve 8
Metro market radio 51 Medium market radio 15
Large market radio 30 Small market radio 8
Television 92
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